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An Analysis of Humap and Le
Surrogate Chilg

*
— MeghaYadav * ok A
ABSTRACT
The desire tobeget and reqr o child can By o o
% 1T OVE S120 i le ”Tin
wrearlengths 10 achieve such a goal, Thus in cases v > : |
greatlengl ases where the Couples o ik Use people 4, P
s

child of their own through .)zatural »bl‘OZOglcal prChild
relationship as parent andc.‘lnld. and it includes 4 person of JES 10 the 101
the dg(,(.‘,’f“ﬁd/ legal Capa.cu}i process, they may takethe {

pegetting @ child, Tl"_’ child is the most vulneraple among all the
C;;-;-azzgé""‘:”7" Itis a fact that the child js unable (o expresq(',-,s Ovn tv.
or speak of its own wishes or interests before i isborn any even
Therefore. the welfare of the childmuys; be considered to the
arrangement. In this paper we are 80ing to study the various
child

Kev Words: Surrogacy, rights, legal, human, chjlg
INTRODUCTION

- family. personal and legal motives, The desircf tobeget and rear a chijld can be so overwhelming
s ; ; Thus in cases where the couples
or individuals areunable to have a child of their own through natural biological process, they
may takethe help of assisted reproductive technologies for begetting a child. Surrogacy
hasemerged as the best option for begetting a child, and Every year, more and morechildren are
bomn to surrogate mothers. This increased use of surrogacy has receivedworldwide attention in
recent vears and has generated huge debate regarding theprotection of rights and welfare of the
various stakeholders involved In surrogacy.

ORIGIN OF SURROGACY
Commercialization in the ficii of surrogacy has made it a billion-dollar industry in a

huge portion of the underdeveloped r:tions and one of these nations is the great democratic

nation calledIndja. Surrogacy has undoubtedly, generated a way of earning for a major portion

of below Poverty Line (BPL) families in India and has allowed them to accomplish the
essential necessities of Jjfe —food, shelter, education, etc. But along with it comes quite ma“_}’
deficiencies which can't be overlooked further as it influences a largenumber ofuzjnogt:r:;g?f
including the ones which are yet to take their first breath' in this world. thit Sta,n;eradauﬂhw.s
selfless [ove by a grandmother for her daughter wherein, she agreed toictz;rit}m . for;’n e
baby in her womb, has undergone a lot of change in the lz}st ten }'e?rs z}nc s e
business activity which can be termed as ‘womb for hire’.. The roots Of,bgrg;c\‘.vh)ich recognized
back to the ancient Babylonian legal code of Hammurabi (1 8th C?r]tur?'fyino when it would be
the practice ofsurrogac-y and actually laid down detailed gu:dehncst;;;?l“, : aagain g
Permitied and the respective rights of both wife and surrogate ”_’.Oof the king of Hastinapur,
¢ great Indian epic Mahabharata, that all the hundred S_Onb-, e of flesh and divided into
britrashyrg were born through IVF process. “Vyasa took the piec

\\_

. ’ ; rugrai.
* Researc, Scholar, K.R. Mangalam University, Sohna [{Q‘ld’ f;z;ufugﬁ””’
ASSiSlatnt Professor, K.R. Mangalam University, Sohna Road,
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100 parts. He then put them into 100 pots and tied their moyg
uths .
Sand bypjeq ther ; :
I

a year.”

From this it can be assumed that surrogac Y is there from ¢ Ci
only recently that it has been commerciali ™M the time i ;
3 - A ’Z , » ‘m .

alized and made Into a bifljon douem(,nal, by,
T
U,

famous case of Baby Manji Yamada *, was the very first reported
o R ey 1S e e S case ;
and the contract for which was drafted byLate Noe] Keane provided 3,{C°'"f”f-‘rcia:‘;.;,,;;.."
ambiguities present in the field ofcommercial surrogacy regarding the r; he 2 e gy b
mother. the child who is yet to be born and the parent. e SUrgg,

SURROGATE CHILD: CONCEPT AND MEANING
Child usually refers to the status of a person in a relationship as parent andchg
Mg, ipg .
| legal Capacin

=3

ehveey 4

includes a person of that status even afier the person has reached the ageof fy)

It is generally a known natural fact that a child is born as aresult of sexual union
‘sedevelopment of medical science and techiolsy;

adult male and female. However, due i
child can take birth even withoutsexua: - rcourse, i.e. the child can be bom with the ey ;
assisted humanreproduction which req::. - 'y the genetic material from the male and fermsic
Oneof the commonly practiced method: T is surrogacy in which a woman agrees ok
the child for another and relinquishes par.: . «ights on its birth and hand {'t overto the Inltendm&g
o child. Thus a surrogatechild is the result of
egnated by assisted conceplion

parents. Such a child is known as a surco .
o i it sn aprees 1o beidipr
surrogacy arrangement in which a woman azirees to b {’)Thev O e skt e
carries the resulting foetus and delivers it afier the full term . I he) Lo intended puens
into the world through thearrangements between specific perso;&vit'h. the assistane O
surrogate woman and incertain cases egg or sperm donors an !
technology. :
SURROGATE CHILD: LEGAL AND HUMAN RIGHTS LsSUfb holders involved mSimE!
The child is the most vulnerable among all the stake M€ willregarding 15 lztﬂlf;]‘i’;m
er birtd ™

' : ild i ( s its own
arrangement. It is a fact that the child is unable to express its 0¥ s
: fore it isborn and even

this world. or speak of its own wishes or interests be - Jered 0 the maxir ;ur"
attaining maturity. Therefore, the welfare of the childmust be "Onf, once the child s ”c"”d_‘
N oot e

s sy coptrevs >

he surrogacy n affer br(!ﬁ

possible in any surrogacy arrangement. In such an arrangeme
handed over by the surrogate mother to the intended parc.ntS, [ ntinues €Vel S0
However the interest of the child begins right from theinception and CO,, Therefore. I'\gmg
and transfer of the child from surrogatemother (o intended p«'lren‘fb‘re that the © ’dt;fd,;
responsibility of all the stake holders in surrogacy arrangements ‘zo C'L?U it ist uy s
born as a result of surrogacyis not adversely affected. As @ welfare SIale n to the inte
government to ensurethat the actions of an individual would not cause hart
< The
'Oh[[‘?j' i
.“,c.. righ[ to6  kihow one's  senclic basiC hu[r)ar/’hc;];grclljz;:;(};
"{“SUC(‘t’"ﬂCFC'NC of the UNICEF hiuhﬁglns the right of a child 10 know his and. he 18 (0
be cared 10r by them'. Similarly, Article 7 (1) of the CRC implies, on the one e i
information 0 a child about his‘her origins, and, on f},c other hand.the need U,H poin out
& s P : , chiic
¢ the child"s accessthereto. S0 every ©

the child.
Right to Know his Origin

origins s a
~

(horitie’

preserve this information and to enap)
surrogacy s also entitled 1o kne
A ity Ww the details of hisorigi ,
Right to Maintenance ts of hisorigin. ,‘u'nml”’
tie & & 2 (] >3 e "’r”" s
y !:;L‘ “m,ﬂd il l'i!)crab”“_\, OF children render it necessary that SQITC I-"'rﬁry oult m.l
them. and nature has ordained the parents . ; , SR T cart) ” past
S as the most (it and propefrpers - peed this e
fc ; ,_a””“

Sbligation. From time immen : :
g 1 memorial, the Jaws and customs ofall societies have en
> s ofz i 5

rulc as @ urnisersal law the o e s
¢ obbgation on thepart of the parent o maintain the ¢
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able 1o maintainhimself/herself* In India the issue relat
~- - relating to majn
€nance g

e olild BV L e s ofCriminal F
ulﬂf’]h Jealt under section 125 ofCriminal Procedure Code, 1973, It says g i
mail ain itseltis entitled to claim maintenance from its paren};9 “at' a_m'”(’r e
: > LIS Immateria| th,
at

+ to maint S g
egitimate or illegitimate or whether born out of marri
erwise.

inable g

l.,mhcr suchchild 1s l : . .

“‘r erefore. & SUTOETS child can also claim maintenance from his parents 5 i

e Jines in India also establishes the right to sy S as per thisprovision,

. Pport andmaintenance of syrrogay
e

The JCMR Guide . h
es that, child born through ART shall bepresumed to be the legitimate child
€ child of the

hild. 1t stat : ;
" nle. having been bon? in wedlock andwith the consent of both the :
:;“125 <hall have a legal right toparental support, inheritance, and al] ot}jeriO::ieVS;ieT::re?re’ ke
horn 10 a ' ges of a child
Right to Inheritance ‘

° The right to inheritance is the right by virtue of which movable and i

properties of every kind are transmitted, after the death of those who possessed thgrnnn:m;b!e
legal heirs or descendants . In most of the societies and legal systems of theworld. th ’f?' Id o
have a right to inherit from their biological parents. In India, the JCMR Guideli;?esee;: ;egre;n
recognizes this right. It provides that, a child born through ART shall be presumed tOpbeth
legitimate child of the couple, having been born in wedlock and with the consent of both the
spouses. Therefore. the child shall have a legal right to parental support, inheritance, and all
other privileges of a child born to couples through sexual intercourse'?. The Draft A’RT Bill
2010 also recognizes this right. Under section 33, it states that, a child born to a marriedcoup]é
through the use of assisted reproductive technology shall be presumed to bethe legitimate child
of the couple, having been born in wedlock and with the consentof both spouses, and shall have

identical legal rights as a legitimatc child bornthrough sexual intercourse.

A Child’s Right to Preserve Ids s+ and Right Not to be Separated from

Parents
i 1+ is a very important aspect of life. In factwithout identity

For every human being, o1}
a person cannot exist. The identit: a person is derived from his parents. The right to identity

of a child is recognized under i iional law. The Convention on the Rights of Child, 1989

under Article 8.1 provides that, state parties undertake to respect the right of the child to

preserve his or her identity, including nationality, name and family ik e

Jaw without unlawful interference.

‘ Another important right of a child is his/her right not to be separated from parents. This

right is recognized by CRC under Article 9.1, which provides that, States parties shall ensure

that a child shall not be separated from his or her parents against child’s will, ex?ept when

competent authorities subject to judicial review, determine, in accordance with applicable law

gr).d rocedures, that such separation is necessary for the best interests of the child.

Right to Citizenship |

e The ri'g.ht ' f;itizenship is a very important right of an in.d\ividual.
Iand political rights. Citizenship is generally understood as referrt

couple through sexual intercourse'’

as it is the basis of his
ng to the relationship

Betwoer the oo :

* IWC('?H the mdl\ljdual and the St'dtC.H ]

o sideration in a
ilc ' Jiven prime con i

child must be given | e ogal s o

surroga: }"e “‘/Cl]-arc and rif]ter'esls of lhe‘sun-og'c_lte 0D - i
the Ch;]dy a,rrangement. I'he interests of the child depcnq» (?n .;’r il el
s or f : PdrenFage, custody, citizenship as well as Val'.l()llb 'onc.cq ;ght ol
identit T genetic origin, right to maintenance, right to ll]r,;erlg,ll.ll;; L
€ sy Y and right not (o be separated from parents. All these 1}.5‘[ S et
Togate child. For example though the intended parents g,n.tg,l. ‘h“a i

, s¢ 10 hand ovel the ¢

Surrg
al ‘ v refi
8¢ woman, the surrogate woman may refu

s right 10 Know
e his or her
he birth of
vith the
tended
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parents; or the intended parents may afler the birth of (}

their separation or divorce or if the child born is defectj

surrogate child lies in the hands of the other stakehold
i.e. the intended parents and surrogate woman. Hence jt is essential g o
- al o have
d

framework to regulate surrogacy arrangements. Any dispute in surrog, e

affect the rights and interests of the surrogate child. Hence such laws shoz‘;;y M
various issues which affect the rights and interests of the surrogate child. |y thc.lefrly addre;;;
duty of the State to make adequate regulations for ensuring that every 'sum;cgg ?nrc,;
considers the future issues relating to surrogate child and its welfare, Sych an:act} i,
the State is essential in order to protect the innocent surrogate child and prevent

1€ chi
ve Tlfld refse o g t
e 1€ Protectiop ¢ e?ecfl?]m&i,»:
S involyed jp SUogge, i
algen,

B

M

ion on L‘l-'
the chikf e

becoming a victim of surrogacy arrangement.
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